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Task 2: Provide a comprehensive review of solar access and solar rights laws that are in effect in the United States.

Introduction

34 States (and a handful of municipalities) have some kind of protection for solar access
 or solar rights
.  That leaves 16 states that have no protection.  Some of that state’s lacking solar access or solar rights laws are surprising, given the other pro-solar/renewable energy policies in the state: Connecticut, Illinois, Pennsylvania, Texas, Vermont, for example.  However, even those states that do have solar rights or solar access laws have enforcement issues that can render the laws ineffective or subject to expensive litigation to enforce.

Solar Rights

There are essentially two models that have perpetuated over the last two plus decades that attempt to protect the right of homeowners to install solar energy systems.  The first model addresses local government ordinances; the second model addresses private land use restrictions, such as covenants, conditions and restrictions in deeds, as well as declarations in condominiums documents.  Some states address both.

The standard language for statutes addressing ordinances is:

“The adoption of an ordinance by a governing body which prohibits or has the effect of prohibiting the installation of solar collectors is expressly prohibited.”

The standard language for statutes addressing private land use restrictions is:

“Any covenant, restriction or condition contained in any deed, contract, security agreement or other instrument affecting the transfer or sale of or any interest in real property which effectively prohibits the installation or use of a solar energy device is void and unenforceable.”

Some states distinguish their laws from others by defining solar energy device, providing or prohibiting retroactive effect, defining “effectively prohibiting” (usually by assigning a cost of compliance with a requirement).  For the most part, the laws apply strictly to residential buildings, including condominiums.

Solar Access

Solar access laws have very common elements, and virtually all are “voluntary,” meaning that a solar owner cannot require that their neighbor agree to a solar easement.  One state does have a registration process that allows a solar owner to register their solar system with the local governing body, essentially putting their neighbors on notice that the solar system is in place.  In that event, a solar owner can, in essence, impose a solar easement on the neighbor.  This is a very unique, and I believe effective, solar access tool.  There are also states that direct the local governing body to require a solar access element in subdivision or development plans submitted for their review and approval.

Elements of a Solar Rights and Access Law

1. Preamble

a. Public Purpose (needed to assure constitutionality)

b. Policy Statement in Support of Solar Energy (needed to allow for retroactive effect and overcome constitutional challenge)

c. Legislative Intent (for example)

i. Energy security

ii. Cost of energy

iii. Green House Gas reduction strategy

iv. Economic development

v. Fossil fuel offset

vi. Renewable Portfolio Standard 

vii. Other

2. Definitions

a. Solar Energy Device (active and passive)

b. Other renewable measures (wind, geothermal, etc)

c. Buildings included (residential, commercial, multi-family, condominium)

d. Other

3. Application

a. CCRs

b. Solar contract

c. Condominium declarations

d. Ordinances

e. Building Codes

f. Permit fees

g. Enforcement

i. Litigation

ii. Prevailing party legal fee award

iii. Penalties

iv. Code enforcement 

4. Where the law should be codified

a. Constitutional amendment

b. Municipal law section

c. Building code section

d. Condominium regulation section

e. Homeowner association section

� Refers to the ability of one property to continue to receive sunlight across property lines without obstruction from another’s property (buildings, foliage or other impediment).





� Refers to the ability to install solar energy systems on residential and commercial property that are subject to private restrictions, i.e., covenants, conditions, restrictions, bylaws, condominium declarations as well as local government ordinances.








